UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF VI RGA NI A
Ri chnmond Di vi si on

IN RE: MERVIN B. AND GOLDI E J. G LMORE

Debt or s.
OCVEEN FI NANCI AL SERVI CES, | NC. Case No. 01-31413
Plaintiff, Chapter 13
V.
MERVI N B. Gl LMORE, AP No. 01-3110

GOLDI E J. G LMORE,

AND

CHARLES E. TEREK, TRUSTEE
AND

BENEFI Cl AL MORTGAGE CO. OF VI RG NI A,
Def endant s.

AVMENDED MEMORANDUM OPI NI ON

Thi s Menorandum Opi ni on anends the previous opinion
entered on the court’s docket on April 3, 2002, for the
pur pose of noting the interest of defendants Charles E. Terek,
Trustee, and Beneficial Mrtgage Co. of Virginia, which
parties defaulted in answer to the conpl aint.

Trial was held on February 4, 2002 on plaintiff’s
conplaint to determne the validity, priority, or extent of a
lien on defendants’ property. The court took the matter under
advi senment and now finds that the om ssion of Goldie J.

Glnmore's signature fromthe deed of trust was due to a nutua



m st ake of fact. The deed of trust should be reforned to
reflect the parties’ original intent to bind Ocwen and Mervin
and Coldie Gl nmre under the deed of trust. Ocwen’s interest
wi Il thereby be secured and will take priority over the
trustee’s interest in the debtors’ hone.
EACTS

I n Decenmber 1998, Mervin B. Gl nmore and CGol die J.
G | nore, who are husband and wife, signed a contract to
purchase real property |located at 4901 O d Logging Circle,
Prince George, Virginia. The Glnores intended to finance
their purchase by a | oan from Ocwen Fi nanci al Services, Inc.
Al t hough their purchase agreenent indicated that the parties
woul d take title jointly, only M. G lnore applied for the
| oan because Ms. G lnore had a poor credit history. Ocwen
approved M. G lnore’'s | oan application in January 1999.

Settlenment of the purchase took place on January 29,
1999, at which tine M. G Inore signed a nunber of closing
docunments that were presented to himby the settlenment agent.
Among t he docunents signed by M. G I npore were a purchase
noney prom ssory note in the principal anount of $121, 500. 00
payabl e to Ocwen and the purchase noney deed of trust. The
deed of trust contained a prom nent notation on the first page

that he M. G lnore is “Joined by Hi s Spouse Goldie J.
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G |l nore.”! However, on the signature page of the deed of
trust, only M. Glnore’ s nane was typed under a signature
line. M. G lnore executed the deed of trust over his typed
name, but Ms. G lnore did not execute the document. Ms.

G |l nore did, however, sign the settlenment statenent under the
“Borrower” signature line along with M. Glnore. The

settl enment statement acknow edges that the proceeds of the

| oan were applied to the purchase price of the property.

At settlenent fee sinple title to the property was
conveyed to the Gl nores as tenants by the entirety with right
of survivorship by a deed fromIl.J. Benesek, Jr., Inc., a
Virginia corporation. The deed and deed of trust were duly
recorded on February 3, 1999, in the Clerk’s Ofice of the
Circuit Court of Prince George, Virginia, in Deed Book 466,
page 411 (deed) and page 414 (deed of trust).

In April 1999, the Gl nores took out a second deed of
trust loan from Beneficial Mrtgage Co. of Virginia.
Beneficial is a beneficiary of a duly recorded second deed of
trust dated April 14, 1999. Charles E. Terek, trustee under
this deed of trust and Beneficial were naned as defendants in
Ocwen’ s conpl ai nt. However, neither of these parties filed an

answer to the conplaint, and the clerk has entered default

L Plaintiff’s Exhibit D, Deed of Trust, p. 1.
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agai nst them Neither of these parties appeared at trial.

In June 1999, M. G lnore defaulted on the Ccwen
prom ssory note. After M. Glnore failed to cure the default,
OCcwen initiated foreclosure proceedings.

As it prepared to foreclose on the property, Ocwen
di scovered for the first time that Ms. Gl nore had not signed
the deed of trust. Ocwen directed the original settlenent
agency to have Ms. G lnore correct the om ssion, but she
declined to do so. Shortly after the forecl osure proceedings
began, the Glnores filed this chapter 13 petition.

The court’s findings of fact incorporate the purchase
agreenent, the deed of trust and the deed, presented to the
court as plaintiff’s exhibits A, D and F.

POSI TI ON OF THE PARTI ES

Ocwen Financial asserts that its claimis fully secured
and that the omssion of Ms. Glnore s signature was based on
a nmutual m stake of fact. Ocwen argues that the parties
i ntended for Ocwen to have a fully secured interest in the
property and that the purchase noney deed of trust should be
reformed to reflect their intent at the tinme the agreenent was
made. In the alternative, Ocwen argues that the error was a
uni l ateral m stake that was induced by debtors’ fraudul ent

conduct and that the deed of trust should be reforned.
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Debtors contend that the | oan by Ocwen was unsecured
because the deed of trust was not properly executed. Debtors
base their contention on the fact that the property was
conveyed in tenancy by the entirety, which prohibits a spouse
from conveying property held in tenancy by the entirety if not
joined by the other spouse. Because the debt to Ocwen was
unsecured, Ocwen’s debt may not be favored over the debts of
ot her unsecured creditors. Such preferential treatnment woul d
violate 11 U.S.C. 8§ 1322.2 The debtors also claimthat Ocwen

woul d be permtted to receive nore than it would if this case

2 (a) The plan shall--
(1) provide for the subm ssion of all or such portion of
future earnings or other future incone of the debtor to the
supervision and control of the trustee as is necessary for the
execution of the plan;
(2) provide for the full paynent, in deferred cash paynents,
of all clainms entitled to priority under section 507 of this
title, unless the holder of a particular claimagrees to a
different treatnment of such claim and
(3) if the plan classifies clainms, provide the same treatnent
for each claimw thin a particul ar cl ass.

(b) Subject to subsections (a) and (c) of this section, the
pl an may -

(1) designate a class or classes of unsecured clains, as
provided in section 1122 of this title, but may not
discrimnate unfairly against any class so designated;

however, such plan may treat clains for a consumer debt of the
debtor if an individual is liable on such consuner debt with
the debtor differently than other unsecured cl ai ns;

(2) nodify the rights of holders of secured clainms, other than
a claimsecured only by a security interest in real property
that is the debtor's principal residence, or of holders of
unsecured clainms, or |eave unaffected the rights of hol ders of
any class of clains....
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were filed under chapter 7, which would violate 11 U S.C. 8§
1325 (a)(4).3

CONCLUSI ONS OF LAW

Reformation is an equitable renmedy that is appropriate
where parties to a witten contract have reached a nmeeting of
the mnds as to certain ternms, but the agreenent does not

reflect their original intent as to those terns. See Lawers

Title Ins. Co. v. Golf Links Dev. Corp., 87 F. Supp. 2d 505,

512 (WD.N. C. 1999). Reformation is warranted where the

di sconnect between the parties’ original intent and the
resulting agreenment is based on nmutual m stake or where the
m st ake of one party was induced by the fraudul ent conduct of

the other. See United Va. Bank v. Robert L. Cleveland., Jr. (Ln

re Cleveland), 53 B.R 814, 817 (Bankr. E.D. Va. 1985). The

effect of reformation is to inplement the terns of the
agreenent that were originally intended and reformthe
contract to reflect the parties’ original agreenent.

The burden of proof in a reformation case is on the

3 (a) Except as provided in subsection (b), the court
shall confirma plan if--
(4) the value, as of the effective date of the plan, of
property to be distributed under the plan on account of each
al l owed unsecured claimis not |ess than the amount that woul d
be paid on such claimif the estate of the debtor were
i qui dated under chapter 7 of this title [11 USCS 8§ 701 et
seq.] on such date...
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nmovi ng party to “put forward evidence of such a clear,
convincing and satisfactory character so as to | eave no

reasonabl e doubt in the mnd of the court.” |Id.; see also

Barclays Am /Mrtgage Corp. v. Wlkinson (In re WIKkinson) 186

B.R 186, 190 (Bankr. D. Md. 1995) (holding that the npvant
must prove nmi stake “clearly and beyond a reasonabl e doubt”).

Mut ual M st ake of Fact

Ocwen’s primary argunment is that the deed of trust does
not reflect the parties’ intent at the time of the settl enent
and shoul d be refornmed. Ocwen contends that the deed of trust,
containing only M. Glnore s signature, does not match the
deed, containing the signatures of both spouses, due to a
mut ual m stake of fact that existed at the time of settlenent.

The basic facts in this case are undi sputed. The G I nores
entered into an agreenment to purchase property in tenancy by
the entirety on the condition that they receive third party
financing.* M. G lnore secured financing on the property from
Ocwen and indicated to Ocwen that the property would be held

in tenancy by the entirety. Ocwen provided financing to the

4 “A tenancy by the entirety ‘is essentially a joint
tenancy, nodified by common | aw theory that husband and wife
are one person.’” U.S. v. Jacobs 306 U S. 363, 370 (1939).
Neither party has the right to transfer or encumber the
property w thout the consent of the other. See id.; see also
Barclays Am /Mrtgage Corp. v. WIlkinson 186 B.R at 190.
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G lnores with the express understandi ng that the property
woul d be held jointly with his wife.> Prior to settlenent, all
parties were clear that the property was to pass in tenancy by
the entirety.

The facts | eave no doubt to the court that the G I nores
intended to grant a security interest in their home to Ocwen.
At hearing, Ms. Glnore stated that she woul d have signed the
deed of trust if she had been asked to do so. Ms. Glnore's
willingness to be bound absent Ocwen’s negligence is evidence
of her intent to sign the deed of trust and convey a security
interest to Ocwen.

The settlenment agent testified that he closed the | oan
and di sbursed the proceeds before he received the deed and
failed to conpare the deed to the deed of trust. The debtors
argue that his failure to secure both parties’ signatures on
the deed of trust prevented any transfer fromtaking place
because both spouses nust consent to any conveyance of
property held in tenancy by the entirety.

OCcwen may have been negligent in securing Ms. Glnore's
signature, but that alone is not sufficient to defeat its
claimof a nmutual ni stake. “‘Negligence on the part of one

party [which induces the m stake] does not preclude a finding

5> Exhi bit D, Deed of Trust, p.1.
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of mutual m stake.’ In other words, the fact that the m stake
ari ses because the party who is seeking the reformation
supplied the incorrect informati on does not make the m stake

unilateral.” Lawers Title Ins. Co. v. &lf Links Dev. Corp.

87 F. Supp. 2d 505, 512 (WD.N. C 1999) (quoting Metropolitan

Prop. & Cas. Ins. v. Dillard, 487 S.E 2d 157, 159 (N.C. Ct.

App. 1997)).

The novant has net its burden of proof that there was a
mut ual m stake of fact. The facts clearly indicate that the
G I nores knew and intended that the [oan from Ccwen woul d be
secured by their property and that Ocwen intended to take a
security interest in exchange for financing the purchase of
t he hone.

Accordingly, the court finds that grounds for reformation
exi st, and the deed of trust will be reformed, retroactive to
the settlenment date, to add Goldie J. Glnore as a grantor.

Unil ateral M st ake

The court does not find sufficient evidence to support
Ocwen’ s alternate theory of unilateral m stake induced by
fraud or inproper conduct by the GInores. Ocwen made no
showi ng that the debtors acted fraudulently or in bad faith.
The error in this case is due to m stake of fact by both

parties at the tine of settlenent.

-9-



| mor oper Execution of Deed of Trust

Debtors assert that Ocwen is an unsecured creditor and
may not be given preference over any other unsecured creditor.
Debtors claimthat because the property was held in tenancy by
the entirety and conveyed by only one party, the deed of trust
was not properly executed. The court is unpersuaded by this
argument. Having found that the debtors did intend to convey a
security interest to Ocwen and that grounds for reformation do
exi st, the court disposes of debtors’ argunment w thout further
di scussi on.

Second Deed of Trust of Beneficial Mrtgage Co. of Virginia

Beneficial Mdirtgage Co. of Virginia, who holds a second
deed of trust on debtors’ property, defaulted in answer to the
conplaint and failed to appear at trial. Its interest will be
subordinate to Ocwen’s interest under the reforned deed of
trust.

| nt erest of Debtors’ Trustee |In Bankruptcy

Any interest of the trustee will be subordinate to
Ocwen’s reformed first deed of trust.
A separate order will be entered.

Signed this 29th day of April, 2002

DOUGLAS O. TICE JR
CHI EF JUDGE
UNI TED STATES BANKRUPTCY COURT
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